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TWADDLE, J.A. 


Pornography is a subject which generates much debate. 
On one extreme are those opposed to any publication of material 


which offends their moral values. On the other are those 


opposed to censorship in any form. Before the enactment of the 





Canadian Charter of Rights and Freedoms, the issue was one 
eaoias by Parliament. The question which now arises is 
whether Parliament's resolution of the issue, by a statute 
passed before the Charter was enacted, limits the Charter 
freedom of expression and, if it does, whether the limit is 


reasonable and justified in a free and democratic society. 


The case at _bar is_ one of many which come before the 
courts with unfortunate—~regularity. Taking advantage of 
mankind's baser instincts, commercial enterprises make video 
movies and print magazines which contain no uplifting message 
and little in the way of useful information. They are intended 
to titillate and are bought or rented for that very purpose. 
But the scorn which I would heap upon those products arises from 
my moral values. It does not allow for the values which others 


may have in a free and democratic society. 


The accused persons in this case were found guilty of 
having in their possession for the purpose of distribution or 
circulation video-movies which were obscene within the meaning 
of what is now s. 163 of the criniak’ cee! They were acquitted 


on other charges involving allegations of similar offences, some 





involving movies, some magazines and some sexual gadgets 
presumably used for masturbation. The learned trial judge did 
not enter acquittals on the ground that the material was not 
obscene, within the meaning of that word as it is used in the 
Code, but rather on the ground that the Charter freedom of 


expression was paramount when applied to that material. 


Having found that the object of the legislation was to 
control the morals of society and preserve decency, the learned 


trial judge went on to sayz” 


"The aim must be directed more specifically to 
objectives such as equality concerns, or other 
Charter rights, or particular human rights; 
otherwise the basic freedoms in the Charter will 
be subject to restrictions that arise from very 
personal and subjective opinions of right and 
wrong that will be impossible to identify." 


The learned trial judge then identified examples of 
precise aims or bases for restrictions on the freedom of 


expression. These were: 


"(1) The protection of people from 
involuntary exposure to pornographic 
material; 


(2) The protection of the vulnerable, 
for example children, from either 
exposure Or participation; 





(3) The prevention of the circulation of 
pornographic material that effectively 
reduces the human equality or other 
Charter rights of individuals. This 
may arise, and often will arise, in 
material that mixes sex with violence 
or cruelty, or otherwise dehumanizes 
women or men." 


With respect to the material before him, the learned 
trial judge divided it into two classes. He described the 


Classes, each as follows: ~~ 


——_ 


a 


(i) Material which "contains scenes involving violence 
or cruelty intermingled with sexual activity, or 
depicts lack of consent to sexual contact, or 
otherwise can be fairly said to dehumanize men or 


women ina sexual context.” 


(ii) Material which "reflects consensual activity by 
adult individuals not involving force, duress or 


cruelty." 


The first class of material was that with respect to 
which convictions were entered. The second class, the learned 
trial judge said, did not "relate to sufficiently specific 


concerns which are pressing and substantial in a free and 





democratic society to justify restricting or limiting the basic 
freedom permitting them to be expressed." He consequently 
entered acquittals with respect to the charges involving the 
second class of material. He said it was not necessary to 
strike down the Code provisions: that the remedy was simply to 


hold the Charter provisions paramount. 


The Attorney-General appeals from the acquittals: the 
accused from their convictions. Neither side disputes that the 
learned trial judge was wrong in applying the doctrine of 
paramountcy to the conflict between the Charter and the Code. 
The Attorney-General's position is that freedom of expression 
does not encompass obscene material or, if it does, that the 
limit on that freedom resulting from the impugned provisions of 
the Code (now s. 163(1) (a) and s. 163(2)(a)) is justified. The 


accused contradict him on each submission. 


I agree with the parties that the learned trial judge 
was wrong in applying the paramountcy doctrine. Legislation, 
if it limits a Charter freedom, either is justified or it is 
not. A judge cannot create his own test of what material may 
be proscribed. But that does not mean that, if Parliament has 
created two distinct proscriptions, a judge cannot effect a 


severance and uphold one but not the other. 


The issues aS I see them are therefore these: 


1. Does the freedom of expression encompass obscene 


material? 
2. Are there severable proscriptions? 


3. Are the proscriptions, or either if severed, 


justified? ~ 


FREEDOM OF EXPRESSION 


The Charter guarantee of free expression was first 
considered by the Supreme Court of Canada in R.W.D.S.U. Vv. 
Dolphin Delivery Ltd., [1986] 2 S.C.R. 572. The judgment of the 
majority was delivered by McIntyre, J. who suggested, as I 
understood his comments, that the effect of the Charter was to 
give constitutional status to the previously recognized freedom 


of expression, a freedom which was akin to the freedom of speech 


recognized at common law. 


In Attorney-General of Manitoba v. Groupe Quebecor Inc. 
(1987), 47 Man.R. (2d) 187, I equated the Charter freedom of 
expression with the common law freedom of speech both in its 


scope and in its inherent limitations. I took the same limited 





et 


view of the freedom of expression in Reference re Criminal Code, 


ss. 193 and 195.1(1)(c), [1987] 6 W.W.R. 289 (Man. C.A.). 


In retrospect, I recognize that I read more into the 
judgment of McIntyre, J. in R.W.D.S.U. v. Dolphin Delivery itd... 
supra, than was justified. The Supreme Court in that case was 
dealing with peaceful picketing, a means of expression which had 
previously been held to fall within the freedom of speech 


~~ 


recognized at common law: see Channel Seven Television Ltd. v. 
National Association of Broadcast Employees and Technicians, 
[1971] 5 W.W.R. 328 (Man. C.A.), per Freedman, C.J.M. It was 
thus unnecessary for the Supreme Court to consider whether the 


Charter freedom of expression was broader in scope than the 


previously-recognized freedom of speech. 


In several subsequent cases, however, the Supreme Court 
has found it necessary to consider whether some human expression 
which was unprotected at common law falls within the freedom 
guaranteed by the Charter. The right to use a language other 
than French in commercial signs, the right .to. direct 
advertisements at children and the right of a prostitute to 
communicate her willingness to engage in commercial sex were all 
held to fall within the Charter Srondon of expression: see, 


respectively 





(i) Ford v. Attorney-General of Quebec, [1988] 
2 &.€.R. Fits 


(ii) Irwin Toy Ltd. v. Attorney-General of 
Quebec, [1989] 1 S.C.R. 927; 


(iii) Reference re ss.-.193 and 195.1(1)(c) of the 
Criminal Code (Man.), [1990] 1 §.C.R. 1123. 


In both Irwin Toy and the Reference, the Court 


recognized as valid a statutory limit on the exercise of the 


— 
-_— 


— 


Charter freedom, but in doing so the Court required that the 
limit be justified on a s. 1 analysis. The Court rejected the 
notion that the freedom of expression embodied in the Charter 
was subject to inherent limitations in the same way as freedom 
of speech is limited under the Constitution of the United States 
of America. Presumably, the difference lies in the existence 
of an express provision in the Canadian Charter for the 


justification of limits, a provision missing from the United 


States Constitution. 


In construing the phrase "freedom of expression", as it 
is used in s. 2(b) of the Charter, the Supreme Court has 
considered the purpose for which it was entrenched in our 
Constitution. The majority judgment in Irwin Toy Ltd., supra, 


stated the purpose in these terms (at p. 968): 





"Freedom of expression was entrenched in our 
Constitution ... so as to ensure that everyone 
can manifest their thoughts, opinions, beliefs, 
indeed all expressions of the heart and mind, 
however unpopular, distasteful or contrary to 
the mainstream." 


In Irwin Toy Ltd., supra, at Pp- 969, the majority of the 
Supreme Court also quoted with approval from the judgment of the 
European Court of Human Rights in the Handyside case, Eur. Court 
H.R. decision of 29 April 1976, Series A No. 24, at p. 23 where 


that Court referred to freedom of expression as: 


_~ 


“_ 


"applicable not only to 'information' or ‘ideas' 
that are favourably received or regarded as 
inoffensive or as a matter of indifference, but 
also to those that offend, shock or disturb the 
State or any sector of the population. Such are 
the demands of that pluralism, tolerance and 
broadmindedness without which there is no 
democratic society.” 


The majority went on to contemplate that any activity 
which attempts to convey meaning, save only that gtk inity which 
involves violence, falls within the ambit of Charter protection. 
This concept was the subject of further comment by Lamer, J. (as 
he then was) in the ‘Reference, supra, where he said (at p. 


1185): 


"where what has_ been -criminalized is the 
conveyance of a message, however distasteful or 
unpopular, which is conveyed in a nonviolent 
form of expression then it is protected by 





s. 2(b), and the onus then shifts to the State 


to justify the restriction on freedom of 
expression." | 


Both the majority in Irwin Toy Ltd., supra, and the 
present Chief Justice in the Reference, Supra, distinguished 
between the content and form of expression. The present Chief 


Justice went as far as to state (at p. 1186 in the Reference): 


"... all content of expression is protected ... " 


—_—~ 


— 


In the case at bar, we are not eer. with the form 
of expression, but with its content. — in the case of sexual 
gadgets, it is their imagery which gives rise to charges rather 
than their potential use for a violent purpose. The sole issue, 


on this aspect of the case, is whether anything is being 


expressed. 


The subject-matter of the material under review, be it 
in the form of a video movie, a magazine or a gadget, is sexual 
activity. Such activity is part of the human experience. The 
impulse to engage in it, in some form or other, is (to use the 
words of Professor H.A.L. Hart of Oxford University) "a 
recurrent and insistent part of daily life.” The depiction of 
Such activity has the potential of titillating some and of 
informing otheres How can images which have such effect be 


meaningless? 








Some people find images of sexual activity to be 
distasteful or even di sgusting. But the very fact that some 
people react to such images in this way proves they have 


meaning, albeit one some people do not like. 


The majority of the Court in Irwin Toy Ltd., supra, made 
the following statement (at p. 969): | 


"{SJome human activity is purely physical and 
does not convey or attempt to convey meaning." 


As an example of such activity, the majority stated: 


"It might be difficult to characterize certain 
day-to-day tasks, like parking a car, as having 
expressive content." 


These statements must be read, however, in the context 
of the Court's distinction between the form and content of a 
message. The Court's characterization of physical activity as 
unexpressive was, as I read the judgment, an attempt to limit 
the forms of expression which are protected rather than the 


content of a recognized means of communication, such as a film 


or magazine. 


Thus, a parking prohibition will not ordinarily be 


regarded as a limit on the freedom of expression. It will have 





such a potential only if the purpose of the prohibition is not 
to regulate parking, but to forestall parking as a means of 


protest. 


On the other hand, a law prohibiting the distribution 
of a film portraying the parking of a car is prima facie a limit 
on the freedom of expression. The form of the expression is the 
film, a means of communication, and the parking of the car is 


the message which is being é€onveyed. 


ee 


“_ 


By itself, the depiction of physical activity, be it the 
parking of a car or the engagement of a couple in sexual 
intercourse, may have little meaning. The real message which 
the depictor intends to convey may only become clear when the 
physical activity is seen as part of a larger message conveyed | 
by the work of which the depiction is part. Nonetheless, the 


depiction itself leaves an impression on the mind. 


The effect which an image can have on the human mind was 
the subject of a poem by the nineteenth-century American poet, 


Walt Whitman. He wrote: 


"There was a child went forth every day, 

And the first object he look'd upon, 
that object he became, 

And that object became part of him for 
the day or a certain part of the day, 

Or for many years or stretching cycles 
into years." 
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The objects which were looked upon by Walt Whitman's 
child varied from the early lilacs to the day-to-dew activity 
of his parents. The impressions left in the child's mind by 
what he saw were described by the poet in his concluding lines, 


thus: 


"These became part of that child 
who went forth every day, 

And who now goes, and will always 
go forth. every day.” 


_— 


aan 


Much of the Attorney-General's argument was directed at 
what he submitted was the lack of meaning in the impugned 
ee That argument, in my view, dete the Attorney-General 
nowhere. If the material has no meaning, how can ae to 
be obscene? Society's objection to obscenity has always been 


that it conveyS a meaning which is contrary to the values it 


would uphold. 


In my view, the content of a video movie, the content 
of a magazine and the imagery of a sexual gadget are all within 
the freedom of expression. Any limit on their creation, 
publication or distribution must be reasonable and demonstrably 


justified in a free and democratic society. 
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SEVERANCE 


What material is obscene? The statutory definition of 
the word has remained the same since it was introduced. in 1959, 


It is in these terms: 


"For the purposes of this Act, any publication 
a dominant characteristic of which is the undue 
exploitation of sex, or of sex and any one or 
more of the following subjects, namely, crime, 


horror, cruelty and violence, shall be deemed 
to be obscene." ee 


_— 


er 


The essential characteristic of obscene material is 

undue exploitation. But the impugned section proscribes two 
aifterent kinds of publication involving such exploitation. The 

first is a publication which unduly exploits sex alone while the 

second is one which unduly exploits sex coupled with any one or 


more of crime, horror, cruelty and violence. 


The significance of the distinction which I make is 
found in the reasons for judgment delivered by Dickson, C.J.C., 
for himself, Lamer, J. (as he then was) and LeDain, J., in Towne 
Cinema Theatres Ltd. v. The Queen, [1985] 1 S.C.R. 494. 
Although he agreed that one test of "undueness" was whether a 
publication would be tolerated by the contemporary Canadian 


community, Dickson, C.J.C. went on to say (at p. 505): 
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"[T]Jhere is no necessary coincidence between the 
undueness of publications which degrade people 
by linking violence, cruelty or other forms of 
dehumanizing treatment of sex and the community 
Standard of tolerance. Even if certain sex 
related materials were found to be within the 
Standard of tolerance of the community, it would 
still be necessary to ensure that they were not 
undue in some other sense, for example in the 
sense that they portray persons in a degrading 
manner as objects of violence, cruelty or other 
forms of dehumanizing treatment." 


The community standard test was first propounded in 


— 
_— 


“ 


Canada by Judson, J. when considering the meaning of the 
statutory definition in Brodie v. The Queen, [1962] S.C.R. 681. 
That case involved Lady Chatterley's Lover by D. H. Lawrence. 
There was no suggestion, as I understand the case, that it 
involved the exploitation of anything more than sex. Whether 
one thinks it decent to use the four-letter words used by 
Lawrence or to describe sexual activity in the explicit manner 
wines he did, no one can seriously suggest that the book 
involves crime, horror, cruelty or violence or, construing the 


words collectively, dehumanizing treatment. 


In propounding the community standard test, Judson, J. 
referred to the judgment of Fullagar, J. in R. v. Close, [1948] 
V.L.R. 445. That judgment contained the following passage (at 


p. 465): 
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"There does exist in any community at all times 
-- however the standard may vary from time to 
time -- a general instinctive sense of what is 
decent and what is indecent, of what is clean 
and what is dirty, and when the distinction has 
to be drawn, I do not know that today there is 
any better tribunal than a jury to draw it ... 
Iam very far from attempting to lay down a 
model direction, but a judge might perhaps, in 
the case of a novel, say something like this: 
"It would not be true to Say that any 
publication dealing with sexual relations is 
obscene. The relations of the sexes are, of 
course, legitimate matters for discussion 
everywhere ... There are certain standards of 
decency which prevail in the community, and you 
are really called upon to try this case because 
you are regarded”™as representing, and capable 
of justly applying, those standards. What is 
obscene is something which offends against those 
standards.' " | 


Judson, J. saw in the community standard an alternative 


to subjective judgment. He said (at p. 706): 


"Either the judge instructs himself or the jury 
that undueness is to be measured by his or their 
personal opinion -- and even that must be 
subject to some influence by contemporary 
standards -- or the instruction must be that the 
tribunal of fact should consciously attempt to 
apply these standards. Of the two, I think that 
the second is the better choice." 


I do not think that Judson, J. intended that the 
community standard apply to publications which unduly exploit 
sex coupled with cruelty, violence or other dehumanizing 


treatment. It would be unthinkable that Parliament would apply 





i ee 


to the latter class of publications the same tolerant standard 
that is applied to publications which offend only in the field 


of decency. 


The standard of the contemporary Canadian community was 
fully endorsed in Dominion News v. The Queen, [1964] S.C.R. 251. 
But that case was also one in which sex alone was being 


exploited. 


_— 


Violence as well as sex wasS apparently exploited in the 
film the subject of the decision in Towne Cinema. But that case 


was decided on the following question: 


"Assuming that for purposes of s. 159 (now 
s. 163), undue exploitation of sex is to be 
assessed on the basis of community standards, 
do these standards refer to what one would find 
acceptable for oneself to see or read, or to 
what one would tolerate others seeing or 
reading?” , 


No doubt, it was because of the element of violence that 
Dickson, C.J.C. found it necessary, when remitting the case back 
for a new trial on the ground that evidence of the community 
standard had been wrongly rejected, to comment on the existence 


of the second standard. 
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In my view, not only did Parliament create distinct 
offences, but it did so with different objectives. Each 
offence, if they can be severed, should be considered for 


constitutional validity separately. 


The doctrine of severance is, in my Opinion, applicable 
to Charter cases. Although each did so alone, Wilson, J. 
applied it in R. v. Edwards~Books and Art Ltd., [1986] 2 S.C.R. 
713 at p. 811 and Dickson, C.J.C. did so in Public Service 
Alliance of Canada v. Canada, [1987] 1 S.C.R. 424 at p. 450. In 
doing so, each relied on the classic test formulated by 
Viscount Simon in Attorney-General for Alberta Ve. 
Attorney-General for Canada (Reference re Alberta Bill of 


Rights), [1947] A.c. 503, at p. 518 as. follows: 


"The real question is whether what remains is 
so inextricably bound up with the part declared 
invalid that what remains cannot independently 
survive, or, as it has sometimes been put, 
whether on a fair review of the whole matter it 
can be assumed that the legislature would have 
enacted what survives without enacting the part 
that is ultra vires at all." 


In Public Service Alliance Ve Canada, supra, 


Dickson, C.J.C. said (at p. 450): 
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"In approaching remedial alternatives under the 
Charter ... the courts must be cautious not to 
nullify legitimate legislative initiatives on 
account of the overbreadth of a particular 
provision if severance of that provision is 
possible." 


IS THE LIMIT JUSTIFIED? 


The circumstances in which a limit on a Charter freedom 


might be justified were considered by Dickson, C.J.C. in R. v. 


—_" 


Oakes, [1986] 1 S.C.R. 103. He said (at p. 130): 


"The rights and freedoms guaranteed by the 
Charter are not, however, absolute. It may 
become necessary to limit rights and freedoms 
in circumstances where their exercise would be 
inimical to the realization of collective goals 
of fundamental importance. For this reason, 
s. 1 provides criteria of justification for 
limits on the rights and freedoms guaranteed by 
the Charter." | 


Dickson, C.J.C. went on in Oakes to consider what is 
required to justify a limit on a Charter freedom. He said (at 
p. 138) that the objective of such a limit must not be 


"discordant with the principles integral to a free and 


Gemocratic society." 


The legitimacy of the legislative goal is the primary 


question in this case. Only when that goal has been identified 
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and found consistent with the principles integral to a free ana 
democratic society does. it become necessary to determine whether 
the goal is one of pressing and substantial importance and, if 


so, whether the means of achieving it is proportionate. 


(i) The legislative objective 


As I have already indicated, it is my opinion that 


Parliament had two objectives. The first was the maintenance 


of moral standards and the other the avoidance of harm. 


The present law restricting the distribution of obscene 
material had its origins in the obscenity laws of England. 
Those laws were not Originally the creature of statute, but 
derived by judges from "reason, religion and custom": see 
Doctor and Student (dialogue 1, chs. 5, 6 and 7), referred to 


in Bowman v. Secular Society Limited, [1917] A.C. 406 at p. 455. 


How far reason played a part in the formation of those 
laws 1S a matter for debate, but the influence of Christian and 
other customary values of the English community is evident. As 
early as 1663, the. Court of King's Bench had to deal with 
allegations of indecency against Sir Charles Sedley (Sedley's 


Case, 1 Sid. 168; 83 E.R. 1036). The indecency involved his 
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actions, rather than a statement, but the case is of importance 
because of what the Court asserted. As the case is reported in 
Norman French, I quote from Lord Sumner's speech is Bowman v. 
Secular Society, supra, as to the effect of that assertion. He 


said (at p. 457): 


"The Court told the prisoner that they would 

have him know that ... they acted as custos 

morum for all the .King's subjects, and it was 

high time to punish such profane actions, 

contrary alike to-modesty and to Christianity." 

The next case of significance is R. v. Curl (1727), 
2 Str. 88; 93 E.R. 849, in which it was held that an obscene 
book was punishable as a libel. The defence was that obscenity 


was subject to sanctions only in the Spiritual Court. But the 


Court rejected that defence, Raymond, C.J. saying: 


"...- if it reflects on religion, virtue or 
morality, if it tends to disturb the civil order 
of society, I think it is a temporal offence.” 


The classic statement of the Court's function in matters 
touching upon’. morals and decency was perhaps’ that _ of 
Lord Mansfield who, in Jones v. Randall (1774), Lofft 384; 


98 E.R. 706, said (at p. 385 and p. 707 respectively): 


"Whatever is contrary, bonos mores est decorum, 
the principles of our law prohibit, and the 

_. King's Court, as the general censor and guardian 
of the public manners, is bound to restrain and 
punish.” 
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In 1857, “An Act for more effectually preventing the 
Sale of Obscene Books, Pictures, Prints and other Articles" was 
passed (20 & 21 Vict. c. 83). The word "obscene" was not 


defined, but its meaning was considered by a division of, the 


Court of Queen's Bench in R. v. Hicklin (1868), L.R. 3 Q.B. 360. 


Cockburn, C.J. propounded this test (at p. 371): 


"Whether the-tendency- of the matter charged as 
obscenity is to deprave and corrupt those whose 
minds are open to such immoral influences and 
into whose hands a publication of this sort 
may fall." 


It is evident from that test, and from what else was 
said by Cockburn, C.J., and his brother judges, that the Court 
saw itself continuing to fill the role of custos morum of the 
English people. It was the judicial view of proper moral 
values, no doubt still influenced by those of the established 
church, which would determine whether a publication might have 


an immoral influence. 


The Canadian Parliament first made provision canine 
obscene publications when it enacted the original Criminal Code 
(S.C. 1892, c. 29, s. 179). It was made an offence publicly to 
sell, or offer for sale, obscene material. Section 179 was 


contained in a part entitled "Offences Against Religion, Morals 
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and Public Convenience" and was one of the sections preceded by 
the heading "Offences Against Morality.” Although neither a 
title nor a heading forms part of the statutory text, it may be 
of assistance in determining the general purpose of the law and. 
the mischief at which it was aimed: see Fletcher v. Birkenhead 
Corp., [1907] 1 K.B. 205 at p. 218 and Siephens v. Cuckfield 
R.D.C., [1960] 2 Q.B. 373 at p. 383. 

Not only was this pew Canadian law essentially the same 
as that in force in England, but the interpretation given to the 
word "obscene" by Canadian courts was that propounded in 
R. v. Hicklin, supra: see R. v. National News Co. (1953), 
106. ¢C.C.C. 26 (Ont. C.A.). In adopting that interpretation, 
Canadian courts, whether they recognized it or not, asserted 


themselves as the moral guardians of Canadians. 


The relevant provisions of the Code were amended from 
time to time, but only two amendments need concern us. In 1954 
(S.c. 1953-54, c. 51), the title of the relevant part and the 
sectional heading were amended to read respectively "Sexual 
Offences, Public Morals and Disorderly Conduct" and “Offences 
Tending to Corrupt Morals", a title and a heading which remain 
in the current Criminal Code. In 1959, a statutory definition 


of the word "obscene" was added (S.C. 1959, c. 4l, S. 11). It 
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was in terms identical to those now found in s. 163(8). 


The attitude of Parliament in 1892 might be regarded as 
Similar to that of counsel prosecuting the publishers of Lady 
Chatterley's Lover in England. In his opening address, he asked 
the jury: "Is it a book that you would wish even your wife or 
your servants to read?" (The Trial of Lady Chatterley, ed. by 
C. H. Rolph, London, Penguin, 1961, p. 17.) There is but one 


difference in those attitudes: the trial took place almost 


_— 


we 


seventy years after the enactment of the original Criminal Code. 


In that same time frame, the attitude of Parliament 
changed. It became more generous in its views as to what 
individuals might be oe to read and view. The guardianship 
of Canadian sexual morality was transferred from the judges to 
the community. And the standard of the community which was to 


be enforced was set at a level of tolerance. 


But the concept of sexual obscenity was not changed. It 
remained that which was either offensive to a sense of decency 
or "dirty". And the determination of what was offensive or 
“dirty” was left for judges to make, based on their idea of what 
the nebulous er would tolerate. In the abstract, 


Parliament had moved quite far, but in practice the effect of 
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the legislation was much the same: To disallow some Canadians 


from seeing that which other Canadians would not abide them 


seeing. 


In contrast, Parliament added to the concept of 
obscenity the undue exploitation of sex coupled with one or more 
of crime, horror, cruelty and violence. In doing so, Parliament 


— = 


took aim at harm. This is what I understand Dickson, C.J.C. to 


Pe 


have meant when he said in Towne Cinema, at p. 507: 


"It is harm to society from undue exploitation 
that is aimed at by the section." 


(ii) A free and democratic society 


Freedom of expression and the avoidance of harm are the 


potentially conflicting principles of a free and democratic 


society. Each should be examined. 


Freedom of expression is not a freedom enjoyed only by 
those who seek to convey thoughts, but also by those to whom 


they are conveyed. In discussing the values underlying free 








expression, a majority of the Supreme Court in Irwin Toy, supra, 


said (at p. 976): 


"{T)he diversity in forms of individual 
self-fulfillment and human flourishing ought to 
be cultivated in an essentially tolerant, indeed 
welcoming, environment not only for the sake of 
those who convey a meaning, but also for the 
sake of those to whom it is conveyed." 


(emphasis added). ~ - 


_— 


Yaa 


Although the impugned legislation is directed at those 
who create the message and those who publish it, the legislation 
xiide wetects those who wish to obtain books, movies and gadgets 
in order to explore sexuality and make their own decision as to 
what is valuable to them. Professor H.A.L. Hart of Oxford 
University, in lectures now published under the title Law, 


Liberty and Morals, Oxford University Press, 1963, said (at 


"The unimpeached exercise by individuals of free 
choice may be held a value in itself with which 
it is prima facie wrong to interfere; or it may 
be thought valuable because it enables 
individuals to experiment -- even with living 
-- and to discover things valuable, both to 
themselves and others." 





The avoidance of harm is universally accepted as a 
legitimate ieoteus goal. John Stuart Mill, the well-known 
nineteenth-century libertarian, wrote of it in his essay, On 
Liberty (ed. E. Rapaport, Indianapolis, Hackett Publishing Co., 


1978). He asserted: 


"(T]he sole end for which mankind are warranted, 
individually~-or cellectively, in interfering 
with the liberty of action of any of their 
number is self-protéction. The only purpose for 
which power can be rightfully exercised over any 
member of a civilized community, against his 
will, is to prevent harm to others." 


Although that particular statement has not been relied 
on, as far as I am aware, by a Canadian court seeking to 
identify the principles of a free and democratic society, other 
statements made by Mill have been so _ accepted. Mill's 
philosophy was quoted with approval by McIntyre, J. in 
R.W.D.S.U. v. Dolphin Delivery, supra, at p. 538 and by 


Wilson, J. in Jones v. The Queen, [1980] 2 S.C.R. 284 at p. 319. 


Even if we accept Mill's assertion, however, we are 
still required to determine what he meant by "harm". Obviously, 


society is entitled to make laws to avoid tangible harm or the 





risk. of it. But is society also entitled to make laws to 
preserve its moral standards? On this question, each side is 


represented by a champion of some renown. 


The right of the state to protect itsS moral values was 
championed by Lord Devlin. In a lecture delivered by him when 
still Sir Patrick Devlin (now published as ch. 1 of The 
Enforcement of Morals, Oxford University Press, 1965), 


Lord Devlin asserted (at p~«11): 


"[SJociety may use the law to preserve morality 
in the same way as it uses it to safeguard 
anything else that is essential to its 
existence." | | 


Professor Hart, on the other hand, was cognizant of the 
menace to individual freedom inherent in rule by the majority. 


In Law, Liberty and Morals, supra, at p. 79, he states: 


"It seems fatally easy to believe that loyalty 
to democratic principles entails acceptance of 
what may be termed moral populism: the view 
that the majority have a moral right to dictate 
how all should live. This is a misunderstanding 
of democracy which still menaces' individual 
liberty." 


Lord Devlin's position was undoubtedly correct in a true 


parliamentary democracy. In such a democracy, the majority 








needs no justification to pass laws which safeguard, - the 
extent that they can, the majority's concept of what is moral. 
But, in a democracy in which freedom isS_ constitutionally 
guaranteed, ge ere can only do so, it seems to me, where 
the immoral conduct they would put beyond the law is conduct 


which may affect others adversely. 


Thus, in the field of sexual morals, even a free society 
may limit activity in public and what may be exhibited in places 
to which the public has access. It may pass laws to protect 
people from involuntary exposure to pornographic material and, 
certainly, to protect the vulnerable from any access to it. 
But, I do not understand what right a free society has to 
dictate to individuals what books should be read, or movies 


seen, solely on the basis of society's view of what is moral. 


Lord Devlin himself recognized that a gap exists between 
morality and law. In The Enforcement of Morals, supra, we find 


the following passage (at p. 19): 


"[E]very worthy society sets for its members 
standards which are above those of the law. We 
recognize the existence of such higher standards 
when we use expressions such as "moral 
obligation' and "morally bound’. The 
distinction was well put in the judgment of 
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African elders in a family dispute: "We have 
the power to make you divide the crops, for this 
is our law, and we will see this is done. But 


we have not the power to make you behave like 
an upright man.' "“" 


(iii) The legitimacy, importance and proportionality of the 
impugned provisions. 


A law which is aimed at deciding for someone else what 
he may read or view is, in. my opinion, discordant with the 


principles integral to a free and democratic society. 


It may well be, of course, that a law which has a proper 
purpose will have the effect of restricting individuals in their 
choice of books and movies. It is then, but only then, that the 
importance of the purpose must be weighed and considered for 


proportionality. 


The law which we judge here has mixed purposes. As I 
have tried to show, it is partly authoritarian and partly. 


humanitarian. Only in its latter aspect can it be justified. 


Taken as an _ undivided proscription, s. 163 does not 
focus on achieving a single purpose. Although there are several 
important purposes which it serves, the proscription is 


overbroad and unrefined. It disables those who wish to see 





sexually-explicit movies from seeing those movies’ which, 
harmless in themselves, are deemed too "dirty* to be tolerated 
by the community. And it does so without elucidation "as to why 
some exploitation of sex falls on the a Side of the line 
eo and some on the prohibited side" (per Wilson, J. in Towne 


Cinema, supra, at p. 525). 


If the proscription 1s divided into two, however, the 


proscription against “the undue exploitation of sex coupled with 


— 


one or more of crime, horror, cruelty and violence has the 
pressing and substantial purpose of avoiding the risk of harm 
and that purpose is achieved without sacrificing freedom of 


expression more than is necessary to achieve it. 


When Parliament proscribed publications which unduly 
exploit sex coupled with one or more of crime, horror, cruelty | 
and violence, I do not believe that it intended courts to 
construe its language literally. The qualities which Parliament 
outlawed can and should be construed collectively as referring 


to sexually-related material which dehumanizes people. 


I am well aware that the harmful consequences of 


allowing people to see material of the kind I have just 





described is unsupported by strict proof. Scientific studies 
on the subject are inconclusive, some leaning in one direction 
and some in the other. But the apprehended damage might have 
been done if pal id dent had had to wait for the proof before 
passing a remedial law. It was sufficient, in my view, that 


Parliament had a reasoned apprehension of consequential harm. 


Parliament was entitled to have a reasoned apprehension 
of harm resulting from the desensitization of individuals 
exposed to books or movies which portray sex with any 
dehumanizing feature. Such books and movies do violence to the 
human spirit, creating images which become part of those who see 


them, just as much as the lilacs and the parental activities 


became part of Walt Whitman's child. 


Although the view I have expressed as to the overbreadth 
of the proscription taken as a whole is at variance with the 
view taken by the British Columbia Court of Appeal in R. v. Red 
Hot Video Ltd. (1985),\18 c.c.C. (3d) 1, that Court reached its 
decision before Oakes was decided. And it did not consider the 
possibility of severance. As I understand that Court's 
reasoning, it found the limit on the Charter freedom justified 
because of the importance of avoiding indifference to violence, 
insofar aS women are concerned, and the dehumanization ‘ot 


people. 








Indeed, in that case, Anderson, J.A., after making 
reference to the tendency of some obscene material to dehumanize 
people and to make men more tolerant to violence as far as women 


are concerned, went on to say (at p. 23): 


"Apart from such harmful and offensive material 
involving the subject of sex we are not 
justified in restricting free expression in this 
area in any way. It must be remembered that 
freedom of expression includes the freedom to 
receive all material which is not harmful to 
others. It follows that in the privacy of his 
home every citizen is entitled to read, see or 
hear all material involving the subject of sex 
which is not harmful to others.” 


CONCLUSION 


For the reasons I have given, I would sever the two 
proscriptions. Although I would then hold the proscription of 


publications which unduly exploit sex alone to be invalid, I 


would uphold the other. 


It so happens that the learned trial judge, taking a 
different route, reached the same conclusion as to the charges 
on which the accused could properly be convicted. He convicted 
them only on those charges involving publications which unduly 
exploit sex coupled with cruelty, violence or other dehumanizing 


feature. 





In the result, I would dismiss both the appeals of the 


Attorney-General and those of the accused. 








